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1 Questions on horizontal developments 

 

The EU is a community of values built on fundamental and human rights: respect for human 

dignity, freedom, democracy, equality, pluralism, the rule of law and the promotion of human rights, 

including the rights of persons belonging to minorities, are the core and foundation of the European 

integration process and enshrined in the Treaties and the European Charter of Fundamental Rights. Only 

if these values are respected by the European institutions and all Member States, the EU will function as 

a credible community of values, both internally and externally. 

Violations of press freedom, attacks on the dignity of refugees at the EU's external borders, attacks on 

the independence of the judiciary and the suppression of the work of social forces demonstrate the 

need for strong rule of law mechanisms in the EU.  

The degradation of the rule of law is particularly severe in Poland and Hungary. However, also in a 

number of other Member States, the independence of the judiciary is under attack while an increase in 

the violence and systematic attacks against journalists across the EU undermines the freedom of the 

press.  

Against this background, the EU and its Members States should remind themselves of the fact that they 

are a value-based community. Democracy, pluralism and rule of law are unifying elements, enshrined in 

primary law (Art. 2 TEU) that distinguishes the EU from many other trading blocks.  

 

In particular, EM Germany calls the EU and Member States to:  

 

1. Institutionalise the rule of law dialogue: the Commission’s rule of law reports and the 

rule of law dialogue, as established under the German EU Council Presidency, are important 

complementary elements to the EU’s rule of law toolbox that should be further 

institutionalised. Leading by example, Member States shall quickly respond to the 

Commission’s recommendations.  

 

2. Apply the rule of law conditionality as soon as possible: despite its flaws, EM 

Germany welcomes the introduction of the rule of law conditionality to the new multiannual 

financial framework. The new instrument can help to combat the misuse of European funds 

and curb corruption in the EU. For this to succeed, it needs to be applied as soon as possible 

and retroactively to all deficiencies which have occurred since the conditionality has entered 

into force on 1 January 2021.  

 

3. Reform the Art. 7 TEU procedure: due to the limited scope of the conditionality and the 

preventive nature of the rule of law dialogue, the EU needs an effective sanctioning 

instrument. In some Members States, the time for dialogue past long ago. The EU should 

therefore consistently use the rule law framework and the sanctioning mechanism of Art. 7 

TEU. The deficiency of the latter in its application to severe rule of law violations in Poland 

and Hungary, however, has made it clear that a reform of this complex procedure is urgently 

needed.  

 

4. Use infringement procedures more frequently: in cases of rule of law violations in 

Member States, the Commission should more frequently use the option of initiating 

infringement procedures before the European Court of Justice (ECJ). Involving the ECJ will 

ensure an objective assessment and effective sanctioning of rule of law violations.  
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5. Step up capacities and mandates of European institutions: in parallel, the EU needs 

to provide more resources and competences to the institutions in charge of rule of law 

promotion, including the Fundamental Rights Agency (FRA), the European Court of Auditors 

and the European Court of Justice (ECJ). In particular, EM Germany calls the EU and its 

Member States to finalise preparation and launch all activities of the European Public 

Prosecutor’s Office (EPPO). Moreover, the EU should foster its cooperation with the Venice 

Commission and the Group of States against Corruption (GRECO) of the Council of Europe.  

 

6. Lead by example: The EU institutions themselves should become frontrunners on 

upholding the rule of law and quickly conclude the negotiations on the EU’s accession to the 

European Convention on Human Rights (ECHR).   
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2 Questions on developments in Germany 

2.1 Justice System 
 

2.1.1 Germany Independence 
 

➢ Appointment and selection of judges, prosecutors and court presidents 
 

▪ In general, it can be said that the German public trusts the country’s legal system. 

According to the ROLAND Legal Report 2021 which uses data collected by the Allensbach 

Institute for Public Opinion Research, 66 percent of people trust the courts while 71 percent 

trust the laws. The report also states, however, that a large proportion does not believe 

that all citizens receive equal treatment: 62 percent believe that having a well-known 

lawyer would improve their chances while 58 believe the rulings and sentences to differ 

between courts.1  

 

➢ Independence/autonomy of the prosecution service 
 

▪ Following the ECJ’s judgment concerning the application of the European Arrest Warrant in 

2019, the German Government aims to review the right of justice ministers to issue 

instruction to public prosecutors in individual cases. The Federal Ministry of Justice and 

Consumer Protection has recently presented a draft bill to restrict the right to instruction to 

the public prosecutor’s office. According to the proposal, instructions are to be excluded in 

specific cases, in particular when the public prosecutor's office issues or executes a 

European Arrest Warrant. In addition, the draft bill provides that in future, all instructions 

must be justified in writing.2 

 

2.1.2 Quality of justice 
 

➢ Accessibility of courts (e.g. court fees, legal aid, language) 
 

▪ In general, Germans seem to be only partially satisfied with the accessibility of the courts. 

The ROLAND law report 2021 finds that more than half of those asked believe that having a 

known lawyer will improve a plaintiff’s chances in court. Furthermore, it finds that 53 

percent criticise the complexity of the legislation, stating that they do not believe an 

ordinary citizen would be able to understand it.3 

 

➢ Resources of the judiciary (human/financial/material) 
 

▪ Judges and legal personnel in Germany are critical of the resources provided by the courts. 

According to a report on the state of the judicial system as perceived by judicial personnel 

from the Sociological Research Institute Göttingen (SOFI), the workload, staff situation, and 

spatial and technical equipment are experienced very differently. More than half of the 

probationary judges are critical of the equipment in their workplace. Probationary judges 

are qualified for the judiciary but do not yet hold a position in courts or public prosecutor's 

offices; compared to the private sector and law firms the judiciary struggles to compete in 

terms of remuneration or spatial and technical equipment.4  

 
1 Cf.: https://www.lto.de/recht/justiz/j/justiz-bmjv-weisungsrecht-staatsanwaltschaft-justizminister-einfluss-
unabhaengigkeit-eugh-gvg/ (in German) 
2 Cf.: https://www.lto.de/recht/justiz/j/justiz-bmjv-weisungsrecht-staatsanwaltschaft-justizminister-einfluss-
unabhaengigkeit-eugh-gvg/ (in German) 
3 Cf.: https://www.roland-rechtsschutz.de/media/roland-rechtsschutz/pdf-rr/042-presse-pressemitteilungen/roland-
rechtsreport/roland_rechtsreport_2021.pdf (in German) 
4 Cf.: http://www.sofi-goettingen.de/fileadmin/Birgit_Apitzsch/SOFI_Papier__Arbeiten_am_demokratischen_Rechtsstaat.pdf 
(in German) 

https://www.lto.de/recht/justiz/j/justiz-bmjv-weisungsrecht-staatsanwaltschaft-justizminister-einfluss-unabhaengigkeit-eugh-gvg/
https://www.lto.de/recht/justiz/j/justiz-bmjv-weisungsrecht-staatsanwaltschaft-justizminister-einfluss-unabhaengigkeit-eugh-gvg/
https://www.lto.de/recht/justiz/j/justiz-bmjv-weisungsrecht-staatsanwaltschaft-justizminister-einfluss-unabhaengigkeit-eugh-gvg/
https://www.lto.de/recht/justiz/j/justiz-bmjv-weisungsrecht-staatsanwaltschaft-justizminister-einfluss-unabhaengigkeit-eugh-gvg/
https://www.roland-rechtsschutz.de/media/roland-rechtsschutz/pdf-rr/042-presse-pressemitteilungen/roland-rechtsreport/roland_rechtsreport_2021.pdf
https://www.roland-rechtsschutz.de/media/roland-rechtsschutz/pdf-rr/042-presse-pressemitteilungen/roland-rechtsreport/roland_rechtsreport_2021.pdf
http://www.sofi-goettingen.de/fileadmin/Birgit_Apitzsch/SOFI_Papier__Arbeiten_am_demokratischen_Rechtsstaat.pdf


 

  

EU 2021 Rule of Law Report 

EM Germany Contribution  

 Page 5/9 

5 March 2021 

 
➢ Training of justice professionals (including judges, prosecutors, lawyers, court staff) 

 

▪ According to several EM Germany member experts, there is little mandatory practical 

training in the fields of discrimination, racism, etc. Voluntary seminars are available, but are 

barely taken up, possibly also because they are hardly advertised.  

▪ As far as further education is concerned, EM Germany member Transparency International 

Germany reports that there is a general problem with the investigative authorities, since 

training is not included in the prosecutors' time account. Therefore, it is rather a 

disadvantage if public prosecutors want to receive further training. 

 

➢ Geographical distribution and number of courts/jurisdictions (“judicial map”) and their 
specialization 
 

▪ Even though a so-called Rule of Law Pact (Pakt für den Rechtsstaat) between the federal 

government and the states was decided in which both sides agree to work on improving 

the recourses of the judiciary back in 2019, it is often said that numerous positions might 

remain vacant in the coming years, particularly in rural areas. This development poses a 

great risk to the quality of the legal system across the country and could accordingly be 

detrimental to the population’s confidence in the rule of law. 

 

2.1.3 Efficiency of the justice system 
 

➢ Length of proceedings 
 

▪ According to the ROLAND report, the proportion of participants who believe court 

proceedings take too long has fallen from 88 to 83 per cent since 2018. Furthermore, in the 

last year the group of those who consider the courts in Germany to be overburdened has 

shrunk from 83 to 74 percent. Nevertheless, the number of Germans who hold these 

convictions remains very high. Long proceedings are often linked to a lack of human or 

material resources and the sluggish progress in the digitalisation of the judiciary.5  

 

  

 
5 Cf.: https://www.roland-rechtsschutz.de/media/roland-rechtsschutz/pdf-rr/042-presse-pressemitteilungen/roland-
rechtsreport/roland_rechtsreport_2021.pdf (in German) 

https://www.roland-rechtsschutz.de/media/roland-rechtsschutz/pdf-rr/042-presse-pressemitteilungen/roland-rechtsreport/roland_rechtsreport_2021.pdf
https://www.roland-rechtsschutz.de/media/roland-rechtsschutz/pdf-rr/042-presse-pressemitteilungen/roland-rechtsreport/roland_rechtsreport_2021.pdf
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2.2 Anti-Corruption Framework  
 

2.2.1 Prevention 
 

➢ Integrity framework including incompatibility rules (e.g.: revolving doors) 
 

▪ In regard to the prevention of revolving doors, as of 2015, a cooling-off period law has 

been in place to regulate former officials transitioning into the private sector after serving in 

the Federal Government. However, the law only provides that an incumbent or former 

minister, parliamentary state secretary or chancellor must notify the government if s/he 

intends to pursue work in the private sector within 18 months of leaving the federal 

government. If there are conflicts of interest or other reasons in the public interest, the 

new employment may be prohibited for up to 18 months. The law does not apply to civil 

servant state secretaries and head of departments.  

▪ EM Germany member Transparency International Germany calls for a waiting period of 

three years for former members of government and parliamentary state secretaries if there 

is a connection between activities performed in office and the employment taken up after 

leaving office and/or if the assumption of lobbying activities is intended. 

 

➢ General transparency of public decision-making (including public access to information such as 

lobbying, asset disclosure rules and transparency of political party financing) 
 

▪ Generally speaking, Germany is transparent in its decision-making. According to the 

Corruption Perceptions Index published yearly by Transparency International, Germany 

scored 80 points out of 100, thereby ranking the country at number 9 out of 180 

participating nations. Nevertheless, Transparency International sees a lot of room for 

improvement, particularly concerning the issues of illegal party donations, non-transparent 

sponsoring, misappropriated tax funds, or staggered campaign donations. 

 
➢ Rules on preventing conflict of interests in the public sector 

 

▪ The Act on Members of the Bundestag (Gesetz über die Rechtsverhältnisse der Mitglieder 

des Deutschen Bundestages), the Code of Conduct for Members of the Bundestag and the 

Provisions Implementing the Code of Conduct regulate the notification of remunerated side 

activities and connection to the private sector. The Act explicitly states that it is prohibited 

to accept money or benefits of monetary value that are only granted because the interests 

of the person making the payment are expected to be represented in the Bundestag.  

▪ With regard to the disclosure of lobby activities, neither the Bundestag nor the German 

Government provide for a mandatory lobby register. There is a public list which includes 

only representative associations. Though Bundestag committees shall only invite 

stakeholders from associations included on the list, registration is still on a voluntary basis.  

▪ However, a number of EM Germany members, including leading business and consumer 

associations, call together in an “Alliance for Lobby Transparency” for a joint mandatory 

lobby register for the Bundestag and the Germany Government. In the context of the 

disclosure of remunerated side activities of German MPs, the debate on a mandatory lobby 

register has recently gained prominence. A first proposal has been presented by the two 

leading political parties in autumn 2020, following by a reviewed draft bill in March 2021. 

▪ The reviewed proposal foresees a joint mandatory transparency register for meetings of 

both the German Parliament and the German Government. Regarding meetings with the 

Federal Government, ministers, parliamentary secretaries, as well as heads of departments 

and sub-departments of the federal ministries shall be covered. Violations are to be 

punished with a fine of up to 50.000 euros and by blacklisting. According to the “Alliance 

for Lobby Transparency”, an executive footprint is missing from the draft bill. The 

Bundestag is expected to vote on the draft in the coming weeks. 
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2.3.   Media Pluralism  
 

2.3.1 Media authorities and bodies 
 

➢ Independence, enforcement powers and adequacy of resources of media regulatory authorities 

and bodies 
 

▪ German media is divided into private and public media organisations. Article 5 of the 

German Basic Law (Grundgesetz) guarantees freedom of expression, freedom of the press, 

and freedom to receive information. The independence of the public media authorities is 

guaranteed by the Media State Treaty6 at federal level and specific broadcasting acts at the 

state level. The public media is financed by required licensing fees.  

▪ In 2020, Germany ranked 11th in the World Press Freedom Ranking of Reporters Without 

Borders (2019: 13th). Only the EU Member States Portugal, the Netherlands, Sweden, 

Denmark, and Finland are ranked higher. 

 
➢ Existence and functions of media councils or other self-regulatory bodies 

 

▪ The Press Council is the voluntary self-regulatory body for print and online media in Germany 

and follows a bottom-up regulation – journalists themselves defend the freedom of the press 

 

2.3.2 Transparency of media ownership and government interference 
 

➢ The transparent allocation of state advertising (including any rules regulating the matter); other 

safeguards against state / political interference 
 

▪ In Germany, a distinction is made between information activities and political advertising. 

Advertising time is granted to parties only during election periods; then all parties 

participating in the election are granted the same advertising period. (§42, 2 RStV). 

▪ The German Advertising Council (Deutscher Werberat7) operates free of state supervision 

as an independent, self-regulatory body of industry and ensures that advertising which is 

legally permissible does not exceed ethical limits. 

▪ The media database of the Institute for media and communication policy and the Federal 

Agency for Civic Education (bpb) publish a ranking of top-selling media companies.8 

▪ The Media Pluralism Monitor (MPM)9 is a research tool that identifies potential risks to 

media pluralism in the member states of the European Union, initiated by The European 

University Institute and in cooperation with the Leibniz Institute for Media Research | Hans 

Bredow Institute (HBI) which investigates the political and social implications of media 

change. 

 

 

 

 

 

 

 

 
6 Cf. https://www.die-
medienanstalten.de/service/pressemitteilungen/meldung?tx_news_pi1%5Bnews%5D=4874&cHash=32eed973744c604a519
6e00234fcdfb6 (in German) 
7 Cf. https://www.werberat.de/ (in German) 
8 Cf. https://www.mediadb.eu/rankings/deutsche-medienkonzerne-2018.html (in German) 
9 Cf. https://cmpf.eui.eu/mapping-media-policy-journalism/ 

https://www.die-medienanstalten.de/service/pressemitteilungen/meldung?tx_news_pi1%5Bnews%5D=4874&cHash=32eed973744c604a5196e00234fcdfb6
https://www.die-medienanstalten.de/service/pressemitteilungen/meldung?tx_news_pi1%5Bnews%5D=4874&cHash=32eed973744c604a5196e00234fcdfb6
https://www.die-medienanstalten.de/service/pressemitteilungen/meldung?tx_news_pi1%5Bnews%5D=4874&cHash=32eed973744c604a5196e00234fcdfb6
https://www.werberat.de/
https://www.mediadb.eu/rankings/deutsche-medienkonzerne-2018.html
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➢ Rules governing transparency of media ownership and public availability of media ownership 
information 
 

▪ Federally structured, i.e. primarily based on state laws 

▪ The Media State Treaty (Medienstaatsvertrag, 2020)10 

▪ The new regulations are intended to protect diversity of opinion in the convergent media 

world and also include new Social Media. Under this law, the public can find out who the 

owners of broadcast media are as all the essential information required to identify 

ownership is made available both via the media authorities.  

 

2.3.3 Framework for journalists' protection 
 

➢ Rules and practices guaranteeing journalist's independence and safety 
 

▪ Article 5 of the German Basic Law (Grundgesetz) guarantees freedom of expression and 

freedom of the press and media (cf. 2.3.1). Freedom of the press and the protection of 

journalists is a constituent part of Germany's basic democratic order  

▪ Ruling of the German Constitutional Court (BVerfGE 80, 124-137): objective fundamental 

norm which guarantees the freedom of the press as such 

▪ The German Press Code11, ethical standards for Journalists in Germany 

o The German Press Code establishes professional ethics for journalists, which are 

safeguarded and observed by the Press Council 

▪ The German Press Law12 determines what journalists are allowed to do and how free 

democracy is maintained by the press 

▪ Charter for the Safety of Journalists, written by Reporters without Borders13 

 
➢ Other  

 

▪ Violent attacks and crimes against journalists have more than doubled in 2020. The 

German government reported in an official response to an inquiry by the Greens 

parliamentary group in the Bundestag in January 2021 that there had been 252 crimes 

against journalists (2019: 104), including 22 personal injuries.14  

 
10 Cf. https://www.die-
medienanstalten.de/service/pressemitteilungen/meldung?tx_news_pi1%5Bnews%5D=4874&cHash=32eed973744c604a519
6e00234fcdfb6 (in German) 
11 https://www.presserat.de/pressekodex.html (in German) 
12 Cf. http://www.presserecht.de/ (in German) 
13 Cf. https://www.bdfj.de/leistungen/infopool/pressefreiheit/charta-zur-sicherheit-von-journalisten.html (in German) 
14 Cf.: https://www.sueddeutsche.de/medien/pressefreiheit-deutschland-angriffe-demonstrationen-1.5180187 (in German) 

https://www.die-medienanstalten.de/service/pressemitteilungen/meldung?tx_news_pi1%5Bnews%5D=4874&cHash=32eed973744c604a5196e00234fcdfb6
https://www.die-medienanstalten.de/service/pressemitteilungen/meldung?tx_news_pi1%5Bnews%5D=4874&cHash=32eed973744c604a5196e00234fcdfb6
https://www.die-medienanstalten.de/service/pressemitteilungen/meldung?tx_news_pi1%5Bnews%5D=4874&cHash=32eed973744c604a5196e00234fcdfb6
https://www.presserat.de/pressekodex.html
http://www.presserecht.de/
https://www.bdfj.de/leistungen/infopool/pressefreiheit/charta-zur-sicherheit-von-journalisten.html
https://www.sueddeutsche.de/medien/pressefreiheit-deutschland-angriffe-demonstrationen-1.5180187
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2.4. Other institutional issues related to checks and 
balances  

 

2.4.1. The process for preparing and enacting laws 
 

➢ Framework, policy and use of impact assessments, stakeholders'/public consultations 
(particularly consultation of judiciary on judicial reforms), and transparency and quality of the 

legislative process 
 
 

▪ According to §47 of the Joint Rules of Procedure of the Federal Government (GOBReg), 

representative associations are to be consulted by the federal government in a timely 

manner when drafting laws. However, structured consultation of social forces in the 

framework of the interministerial coordination on German European policies, in 

particular on issues of general EU affairs, is lacking.  

▪ Moreover, a European Public Diplomacy that goes beyond state actors and promotes a 

structured Europe-wide dialogue is hardly developed. So far, the German government 

does not often use the potential of the extensive European network of contacts of 

German social forces when elaborating its position to EU policies.   

 
➢ COVID-19: provide update on significant developments with regard to emergency regimes in 

the context of the COVID-19 pandemic judicial review (including constitutional review) of 
emergency regimes and measures in the context of COVID-19 pandemic oversight by 

Parliament of emergency regimes and measures in the context of COVID-19 pandemic 
measures taken to ensure the continued activity of Parliament (including possible best 

practices) 
 
 

▪ The majority of Germans is satisfied with the way the government addressed the 

COVID-19 pandemic. The ROLAND Legal Report shows that nearly 60 percent of those 

surveyed do not or only slightly feel that their civil liberties have been constricted, even 

considering the strong restrictions the government has put in place.  

▪ Furthermore, the recent protests across the country have been met with little 

understanding from the general public: just under half of the participants in the 

ROLAND study believe that citizens should be allowed to demonstrate under the 

freedom of assembly despite current circumstances while 60 percent do not agree with 

those demonstration alongside right-wing extremists.15 

 

 

 

 
 
 

 

 

 
15 Cf.: https://www.roland-rechtsschutz.de/media/roland-rechtsschutz/pdf-rr/042-presse-pressemitteilungen/roland-

rechtsreport/roland_rechtsreport_2021.pdf (in German) 

https://www.roland-rechtsschutz.de/media/roland-rechtsschutz/pdf-rr/042-presse-pressemitteilungen/roland-rechtsreport/roland_rechtsreport_2021.pdf
https://www.roland-rechtsschutz.de/media/roland-rechtsschutz/pdf-rr/042-presse-pressemitteilungen/roland-rechtsreport/roland_rechtsreport_2021.pdf

